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Rapid Growth of TPLF Impacts
Insurance Affordability

Over the last decade, third-party litigation funding (TPLF) has evolved into a $18.2 billion industry worldwide. More than half of
that money is being spent in the U.S, making TPLF a major contributor to social inflation and hiking up jury awards and claim

settlements that may have a significant impact on insurance prices and coverage availability!* ™1
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WHAT IS THIRD PARTY LITIGATION FUNDING (TPLF)?

TPLF occurs when an outside entity finances the legal representation of a party involved in a court case. Litigation funding
companies (LFCs) often invest in consumer and commercial litigation in return for a percentage of the award or settlement.
Typically, TPLF focuses on personal injury claims, mass tort product liability claims, or commercial litigation between
companies and the government. In contrast to contingency funding, where attorneys work on a no win - no fee basis, third-
party funders give financial assistance, often in the form of a loan that accrues interest, in exchange for a stake in the potential
award. This kind of financing is often offered to law firms unwilling or unable to cover the costs of a drawn-out legal battle or
help claimants unable to pay legal fees.?

The growing involvement of TPLF is generating more massive award amounts and increasing total liability costs because
plaintiffs can pursue cases further and make better use of effective litigation strategies that contribute to social inflation.? And,
there's no limit to the kinds of risk litigation funders will consider. Funding has supported various cases, both first-party and
third-party liability, including wildfire, product liability, hurricane, and COVID business interruption claims.®
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HOW IS TPLF IMPACTING THE INSURANCE INDUSTRY AND CONSUMERS?

Driven by general anti-corporate sentiment born of the Great Recession, social inflation continues to grow, aided mainly by
a continuous news cycle and the pervasive use of social media. Ten years ago, settlements in the millions were rare, and a
judgment in the billions was unthinkable. Still, as jurors become desensitized to huge verdicts and seek to empathize with
plaintiffs by backing “the little guy,” nuclear verdicts are becoming all too common. Companies now face threats from a steadily

rising baseline, which is returning to pre-pandemic levels.

In August 2021, a $1 billion judgment was handed down by a Florida jury in a case against two commercial trucking companies
deemed responsible for the death of a college freshman in an accident. After only five days of testimony, the deceased
student'’s parents were granted a $100 million verdict for their pain and suffering, as well as a $900 million judgment for
punitive damages.® While that amount was highly unlikely to be paid due to the appeals process, it was shocking, nonetheless.
In December 2021, a Texas jury granted a largely symbolic award of more than $301 billion in a lawsuit brought against a
Corpus Christi bar by the family of a grandmother and her 16-year-old granddaughter killed in a drunk driving accident. The suit

alleged that the bar was responsible because the establishment had over-served the drunk driver.®

only
10% - 15% cases fail

Breathtaking as these judgments are, plaintiffs don't always see the massive amount emblazoned in the headlines as jaw-
dropping verdicts are often significantly reduced on appeal. In the trucking case mentioned above, both trucking companies
were insured. The plaintiff may have collected up to the policies’ limits, but receipt of anything beyond that depends at least in
part on the trucking companies' financial status.” While the Corpus Christi bar verdict represented the largest verdict in U.S.
history for such a crime at the time, it's unclear what the family may receive because Texas doesn't require bars to maintain
liquor liability insurance and in many instances, appeals can last 3-5 years.® However, even reduced or symbolic nuclear
verdicts do immeasurable damage by fanning the flame of public outrage and setting a new high floor for future verdicts.

The top states for corporate nuclear verdicts in 2023 were:®
°  Missouri ($4.1B)

° Texas ($3.7B)

°  Pennsylvania ($1.2B)

°  Washington ($1.1B)

Not all awards hit 9 or 10 digits, but from 2010 to 2019, the percentage of verdicts worth more than $5 million increased from about
29% in liability cases to 36%.2 In 2023, the median nuclear verdict rose to $44 million® TPLF-driven super-sized legal awards have
worked to increase loss ratios for excess liability, commercial auto, medical malpractice, and general liability lines.? The combined
ratio for commercial auto in 2023 was projected to hit 110.2%, the highest level since 2017, thanks to a substantial rise in the

frequency of multi-million-dollar claims over the last decade®




It may seem like significant verdicts paid out by companies with deep pockets and high insurance limits balance the scales
of justice. In actuality, they increase hardship for many consumers and insureds. Insurance companies charge prices today
that are intended to cover the claims they'll pay tomorrow. So, as insurance companies pay for outsized awards, they balance
the loss by narrowing coverage terms, expanding deductibles, and raising premiums until they achieve a profit or leave the
line of business altogether, which further reduces the availability of liability coverage. All of these costs are ultimately born
by consumers and insureds who must find a way to pay for rate increases, bigger deductibles and retentions, and assume

uninsured liability risks. As prices rise and terms narrow, challenging classes will only get tougher.
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As carriers scramble to recoup underwriting losses, litigation funding companies continue to see attractive returns on their
investments. Research indicates that from 2019 to 2021, personal injury case profits ranged from 25% to 35%, and mass-tort
lawsuits raked in profits of 20% to 25%, which is a significantly higher rate of return than the S&P 500's average of 10%.?
According to a report from the U.S. Government Accountability Office, one funder reported a 93% return on investment in 2021

However, as litigation funders take in huge profits, plaintiffs are receiving less. Plaintiffs typically receive 55% of awards when
not backed by third parties, but those that utilize third-party funds collect only 43% of the judgment on average.? In addition,
plaintiffs run the risk that a settlement could be rejected because of TPLF pressure to profit from the investment, meaning they

may walk away with nothing if a trial verdict goes against them.®

HOW IS THIRD-PARTY LITIGATION FUNDING REGULATED?

While it has huge consequences for both consumers and the insurance industry, TPLF is a multi-billion-dollar industry that
remains highly opaque.® Despite its rapid-fire growth, regulations around third-party litigation funding haven't kept pace.

To date, there are no federal laws that require the disclosure of TPLF funding, despite growing public appeals by industry
groups. However, Republicans in the U.S. House of Representatives have recently moved to address concerns about TPLF by
introducing a draft transparency bill. The legislation would require parties to disclose any third-party funders who would share
in any eventual judgments or settlements but would not require disclosure of funders who simply provide loans but do not hold

a stake in the outcome .

For most of the country, there are very few requirements around disclosure of whether a third-party litigation firm is involved in
a case or how much it would receive from an award.* This also makes it difficult to determine if there are potential conflicts of
interest between funders and defendants. Much like insurance regulations, the rules around TPLF vary from state to state, and
litigation funders are adept at exploiting those differences, often choosing which cases to back based on the jurisdiction.

Today, only 25 of 94 U.S. district courts require disclosure of litigation funding agreements for civil cases. Many are calling for
tighter regulation of third-party litigation funding, including disclosure around funding agreements and interest caps on those

agreements structured as loans, as well as the inclusion of anti-usury regulations to safeguard plaintiffs against excessive

interest rates.?




Some state governments have also proposed and implemented their own TPLF disclosure laws. Legislators in several states
have taken steps ranging from comprehensive tort reform packages to more specific measures, like lowa's law capping
liability damages against trucking companies, to limit large jury verdicts. Other states, like Montana and Indiana, have enacted
measures to increase transparency in third-party litigation financing.2. ¥ In 2023, Florida proposed a sweeping “consumer
protection” act on litigation financing, which would require a series of disclosures.

In addition to a current general lack of regulation around TPLF, the plaintiffs’ bar is benefiting by more quickly leveraging
evolving legal technology that can help in the pursuit of large settlements. The use of predicative analytics helps the plaintiff
firms better understand their opponents, know what size of award to ask for, and stay abreast of successful legal precedents
to use in securing bigger awards. On the other hand, the defense bar, typically working for insurance companies, is generally
less tech savvy, is hindered by tight cost controls, and suffers from a a lack of experienced staff, which creates heavier
caseloads. Combine all of that with the fact that the plaintiffs’ bar has a better history of sharing data than the defense bar,

and it becomes even more challenging to defend insurers in the courtroom.®
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HOW AGENTS CAN HELP

It can be difficult for clients to understand why social inflation causes their premium to increase or coverage conditions to
tighten, even when they haven't filed a claim. Many have no idea TPLF exists or how its consequences trickle down to the
individual insured. Agents can help clients understand market conditions by proactively educating clients about the changes
driven by TPLF. While the news isn't always positive, agents that are upfront and able to articulate the drivers behind market

changes can avoid catching clients off-guard at renewal and stand a much better chance of retaining long-term business.

Agents should also encourage clients to Invest in solid risk management plans and processes to help reduce the likelihood
of a claim. If a company's risk management plan is gathering dust on a shelf, it's time to dust it off, modernize the action
steps, and put it into practice. This is important for businesses across all industries, especially those without dedicated risk
management departments.

BOTTOM LINE

Juries are poised to award even more nuclear verdicts in the years ahead. Third-party litigation funding is here to stay, and it
continues to have far-reaching consequences for consumers/insureds. The ripple effect of TPLF practices will continue to be
felt by insurers by increasing their loss costs. Policyholders will feel the pinch as they struggle to pay for uncovered losses and

higher premiums stemming from the increase in frivolous litigation and higher settlements partially driven by a TPLF.2

CRC Group is home to a broad range of specialists that place business in any class a customer may need. Our vast network
of insurance professionals across various practice groups lets us explore all possible options to help policyholders place

difficult or complex risks. Contact your local CRC Group producer today to discuss how we can help protect your clients as the

insurance landscape continues to evolve.




CONTRIBUTORS

O Bob Greenebaum is an Executive Vice President, Central Region Director, and Casualty Practice Advisor located in CRC
Group's Chicago, lllinois office.

END NOTES

1. US Commercial Litigation Finance Saw 14% Drop in New Deals in 2023, Risk & Insurance, April 1, 2024. https://riskandinsurance.com/
us-commercial-litigation-finance-saw-14-drop-in-new-deals-in-2023/

2. Swiss Re: Litigation Funders Driving Social Inflation, ‘Outsize’ Verdicts, Claims Journal, December 10, 2021.https://www.claimsjournal.
com/news/national/2021/12/10/307494 .htm

3. Lawsuit Funding Sparks Insurer Concerns, Business Insurance, July 12, 2021. https://www.businessinsurance.com/article/20210712/
NEWS06/912342947/Lawsuit-funding-sparks-insurer-concerns-COVID-19-coronavirus-virus-pandemic--

4. Third Party Litigation Funding Is One of The Key Enablers of Social Inflation, Insider Engage, September 14, 2021. https://www.
insiderengage.com/article/291gt230195bg2xkjug3k/legal-and-regulatory/third-party-litigation-funding-is-one-of-the-key-enablers-of-
social-inflation

5. $1Billion Verdict Reached in Crash that Killed UNF Student, Action News Jax, August 24, 2021.https://www.actionnewsjax.com/news
local/nassau-county/1-billion-settlement-reached-crash-that-killed-unf-student/FEIDHNJS7FDQ3KM475DRV4JYB4/

6. Texas Jury Awards $301 Billion Settlement in Lawsuit Against Bar for Fatal Drunken Driving Crash, KSAT.com, December 10, 2021.
https://www.ksat.com/news/texas/2021/12/10/texas-jury-awards-301-billion-settlement-in-lawsuit-against-bar-for-fatal-drunken-driving-

crash/

7. Florida Jury Reaches $1 Billion Dollar Verdict in Nassau County Truck Crash Case, Enjuris, https://www.enjuris.com/blog/fl/billion-
dollar-truck-verdict,

8. Jury Awards Family of Drunk Driving Victims More Than $301 Billion After Suspect Was Overserved at Corpus Christi Bar, 3 News,
December 10, 2021. https://www.Kiiitv.com/article/news/local/beer-bellys-billion-dollar-verdict/503-ba953ae0-d674-429d-a7b1-
f624fbe937da

9. Defendants, Insurers Risk Falling Behind on Al for Litigation, Carrier Management, June 4, 2024. https://www.carriermanagement.com/
features/2024/06/04/262815.htm?bypass=31ecl2edd70f424c74ed7a5a74e3371b

10. Report: 2023 Combined Ratio Forecast at 103.9, Commercial Lines Performed Best, Insurance Journal, February 19, 2024. https://www.
insurancejournal.com/magazines/mag-features/2024/02/19/761017.htm

11.  Third-Party Litigation Financing:Market Characteristics, Data, and Trends, U.S. Government Accountability Office, December 20, 2022.
https://www.gao.gov/products/gao-23-105210

12. Is Third Party Litigation Financing a National Security Problem?, Center for Strategic & International Studies, February 23, 2024.
https://www.csis.org/analysis/third-party-litigation-financing-national-security-problem

13.  Corporate Verdicts Go Thermonuclear: Large Jury Awards Rise Nearly 30%, Program Business, May 10, 2024._https://programbusiness.
com/news/corporate-verdicts-go-thermonuclear-large-jury-awards-rise-nearly-30/

14. US House Republicans Move Forward With Efforts to Address Litigation Financing, Insurance Insider US, July 12, 2024._https://www.
insuranceinsiderus.com/article/2dhknxdoghgb5wzivid34/industry-wide/us-house-republicans-move-forward-with-efforts-to-address-
litigation-financing#:~:text=Republicans%20in%20the %20US%20House,being%20led%20by%20Republican%20Reps.

s') CRC Group

Wholesale & Specialty



https://riskandinsurance.com/us-commercial-litigation-finance-saw-14-drop-in-new-deals-in-2023/ 
https://riskandinsurance.com/us-commercial-litigation-finance-saw-14-drop-in-new-deals-in-2023/ 
https://www.claimsjournal.com/news/national/2021/12/10/307494.htm 
https://www.claimsjournal.com/news/national/2021/12/10/307494.htm 
https://www.businessinsurance.com/article/20210712/NEWS06/912342947/Lawsuit-funding-sparks-insurer-concerns-COVID-19-coronavirus-virus-pandemic-- 
https://www.businessinsurance.com/article/20210712/NEWS06/912342947/Lawsuit-funding-sparks-insurer-concerns-COVID-19-coronavirus-virus-pandemic-- 
https://www.insiderengage.com/article/291gt230l95bq2xkjug3k/legal-and-regulatory/third-party-litigation-funding-is-one-of-the-key-enablers-of-social-inflation 
https://www.insiderengage.com/article/291gt230l95bq2xkjug3k/legal-and-regulatory/third-party-litigation-funding-is-one-of-the-key-enablers-of-social-inflation 
https://www.insiderengage.com/article/291gt230l95bq2xkjug3k/legal-and-regulatory/third-party-litigation-funding-is-one-of-the-key-enablers-of-social-inflation 
.https://www.actionnewsjax.com/news/local/nassau-county/1-billion-settlement-reached-crash-that-killed-unf-student/F6IDHNJS7FDQ3KM475DRV4JYB4/ 
.https://www.actionnewsjax.com/news/local/nassau-county/1-billion-settlement-reached-crash-that-killed-unf-student/F6IDHNJS7FDQ3KM475DRV4JYB4/ 
https://www.ksat.com/news/texas/2021/12/10/texas-jury-awards-301-billion-settlement-in-lawsuit-against-bar-for-fatal-drunken-driving-crash/ 
https://www.ksat.com/news/texas/2021/12/10/texas-jury-awards-301-billion-settlement-in-lawsuit-against-bar-for-fatal-drunken-driving-crash/ 
https://www.enjuris.com/blog/fl/billion-dollar-truck-verdict/ 
https://www.enjuris.com/blog/fl/billion-dollar-truck-verdict/ 
https://www.kiiitv.com/article/news/local/beer-bellys-billion-dollar-verdict/503-ba953ae0-d674-429d-a7b1-f624fbe937da 
https://www.kiiitv.com/article/news/local/beer-bellys-billion-dollar-verdict/503-ba953ae0-d674-429d-a7b1-f624fbe937da 
https://www.carriermanagement.com/features/2024/06/04/262815.htm?bypass=31ec12edd70f424c74ed7a5a74e3371b  
https://www.carriermanagement.com/features/2024/06/04/262815.htm?bypass=31ec12edd70f424c74ed7a5a74e3371b  
https://www.insurancejournal.com/magazines/mag-features/2024/02/19/761017.htm 
https://www.insurancejournal.com/magazines/mag-features/2024/02/19/761017.htm 
https://www.gao.gov/products/gao-23-105210
https://www.csis.org/analysis/third-party-litigation-financing-national-security-problem 
 https://programbusiness.com/news/corporate-verdicts-go-thermonuclear-large-jury-awards-rise-nearly-30/ 
 https://programbusiness.com/news/corporate-verdicts-go-thermonuclear-large-jury-awards-rise-nearly-30/ 
 https://www.insuranceinsiderus.com/article/2dhknxdoghgb5wzivjd34/industry-wide/us-house-republicans-move-forward-with-efforts-to-address-litigation-financing#:~:text=Republicans%20in%20the%20US%20House,being%20led%20by%20Republican%20Reps. 
 https://www.insuranceinsiderus.com/article/2dhknxdoghgb5wzivjd34/industry-wide/us-house-republicans-move-forward-with-efforts-to-address-litigation-financing#:~:text=Republicans%20in%20the%20US%20House,being%20led%20by%20Republican%20Reps. 
 https://www.insuranceinsiderus.com/article/2dhknxdoghgb5wzivjd34/industry-wide/us-house-republicans-move-forward-with-efforts-to-address-litigation-financing#:~:text=Republicans%20in%20the%20US%20House,being%20led%20by%20Republican%20Reps. 

